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ABSTRACT 

This paper conducts a basic investigation of the procedural steps included in obligatory winding-up by the tribunal, centring on the legitimate components and 

repercussions inborn in such forms. Obligatory winding-up, a noteworthy perspective of corporate law, happens when a company is incapable of meeting its 

monetary commitments, inciting mediation from the legal framework. 

The consider dives into the complex procedural system commanded by statutes and case law, looking at the arrangement of occasions driving to the tribunal's 

association. Central to this investigation is an investigation of the grounds for obligatory winding-up, enveloping both statutory defaults and avocations emerging 

from legal elucidation. 

Besides, the paper scrutinizes the tribunal's optional powers amid the winding-up procedures, assessing the degree to which legal caution impacts the result for all 

partners included. Uncommon consideration is given to the tribunal's part in arbitrating debate, shielding creditors' interface, and guaranteeing impartial conveyance 

of resources. 

Keywords: Compulsory winding up, Tribunal Authority, Asset, Liquidation,  Reporting & Compliance, Termination of Legal Existence. 

INTRODUCTION 

Winding up of a company by a tribunal on its own motion is a relatively rare but important mechanism under the Companies Act. This process allows a 

tribunal, such as the National Company Law Tribunal (NCLT) in India1, to initiate winding up proceedings without a petition from external parties like 

shareholders, creditors, or the government if it deems necessary under certain circumstances. This provision underscores the tribunal’s proactive role in 

ensuring corporate compliance and protecting public interest. 

Within the realm of corporate law, the method of obligatory winding up of a company by tribunal stands as an urgent instrument, serving both as a cure 

for bothered substances and as a defensive degree for stakeholders' interface. This complicated strategy, administered by statutory arrangements and legal 

points of reference, navigates through a maze of legitimate complexities, budgetary contemplations, and socio-economic suggestions. 

This basic analysis aims to dismember the multifaceted steps included within the obligatory winding up of a company by the Tribunal. By scrutinizing 

the administrative system, investigating case law, and assessing commonsense applications, this considers endeavors to shed light on the adequacy, 

challenges, and potential changes of this crucial feature of corporate administration. 

The travel of obligatory winding up commences with triggers frequently established in money-related trouble, fumble, or statutory non-compliance, 

inciting the mediation of the tribunal. In this way, an arrangement of procedural customs, extending from appeal recording to tribunal hearings, results, 

in forming the destiny of the company and its partners. Each step in this handle encapsulates significant legitimate suggestions, procedural subtleties, and 

moral contemplations, justifying fastidious examination. 

APPIONTMENT OF OFFCIAL LIQUIDATOR 

1. Petition for Winding Up: The process begins with a petition to the tribunal (often a court) for the winding up of the company. This petition can be filed 

by the company itself, creditors, shareholders, or other interested parties such as regulators, depending on the laws of the jurisdiction. 

                                                           
1 Halsbur’s Laws of England. 3,ld Ed. Vol. 6 p. 534 para 1035 

http://www.ijrpr.com/
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2. Court Hearing and Order: The tribunal will hold a hearing to consider the petition and the evidence presented. If the tribunal decides that the company 

should be wound up, it will issue a winding-up order. This order officially marks the beginning of the compulsory winding up process. 

3. Appointment of the Liquidator: After issuing the winding-up order, the tribunal will appoint a liquidator. The appointment can be made in several 

ways: 

Direct Appointment by the Tribunal: The tribunal may appoint a liquidator based on recommendations from parties involved in the hearing or from a 

panel of qualified insolvency professionals. 

Nomination by Creditors or Contributors: In some jurisdictions, creditors or the company’s shareholders (contributors) may have the right to nominate a 

liquidator. The tribunal typically confirms this nomination unless there are compelling reasons not to. 

Appointment from a Regulatory Body: In certain cases, a specific regulatory body may have the authority to appoint a liquidator, particularly in sectors 

where businesses are heavily regulated. 

4. Duties of the Liquidator: Once appointed, the liquidator has several responsibilities, including: 

Asset Management and Disposal: Collecting and managing the company’s assets, selling them to the highest bidder, and distributing the proceeds. 

Debt Settlement: Reviewing claims from creditors, making equitable distributions to creditors in accordance with statutory priorities. 

Investigation: Investigating the company’s affairs, including any fraudulent activities or unjust transactions prior to the winding up. 

Reporting: Preparing and submitting reports to the tribunal and to the creditors about the progress of the winding up. 

Final Accounts: Preparing the final account of the winding up, which details how the winding up was conducted and how the assets were disposed of. 

5. Discharge of the Liquidator: After completing these tasks, the liquidator will seek to be discharged from the role, typically by a final order from the 

tribunal. This order often follows a final meeting with creditors and shareholders'2 where the liquidator’s report is presented and approved. 

APPIONTMENT OF ADVISORY COMMITEE 

Purpose of the Advisory Committee: The Advisory Committee assists the liquidator in discharging their duties more effectively. The committee acts as 

a bridge between the liquidator and the creditors and contributories (people entitled to the surplus assets of the company after all debts have been paid), 

ensuring that the interests of all parties are fairly represented and considered during the liquidation process. 

Composition of the Advisory Committee: The Advisory Committee is usually composed of representatives from the company's creditors and sometimes 

its shareholders or other stakeholders. The exact composition can depend on: 

• The specific provisions in the national laws governing corporate liquidation. 

• Orders from the tribunal overseeing the winding up process. 

• The nature and complexity of the liquidation. 

Legal Framework: Under the Companies Act, specifically sections like Section 271, a tribunal has the authority to order the winding up of a company on 

various grounds, including but not limited to situations where the company has acted against the interests of sovereignty and integrity of India, security 

of the state, or public order3. The provision to initiate such actions on its own motion is designed to handle situations where external petitions are not 

forthcoming, yet there is a clear and present need to dissolve a company to protect public interests or the interests of the creditors and other stakeholders.  

CONSEQUENCES FOR TRIBUNAL-INITIATED WINDING UP 

A tribunal might consider winding up a company on its own motion under several scenarios: 

Evident Mismanagement: Where there is visible mismanagement or fraud that has gone unaddressed and is likely to harm the public or creditor interests. 

Non-compliance with Law: Continuous failure of the company to comply with essential statutory requirements, which might affect the functioning of the 

company or its financial health. 

Inability to Operate: The company has ceased to operate and has no visible governance structure in place, essentially becoming a non-functional entity. 

Winding up a company that has ceased to operate and lacks a visible governance structure is a critical step to address the situation of what are sometimes 

referred to as "defunct" or "dormant" companies. These companies do not conduct any business operations and typically have no active management, 

making them non-functional entities. This scenario might necessitate intervention to formally dissolve the company through winding up proceedings. 

                                                           
2 Universal Mutual Aid and Poor Houses Association v. A.D. Thippa Naidu AIR 1933 Mad 16: 139 I.C. 644 
3 Re Orissa Trunks & Enamel Works Ltd. (1973) 43 Comp. Cas. 503 
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Absence of Governance: Absence or non-functionality of the board of directors, leading to an operational deadlock. Winding up of a company due to the 

absence or non-functionality of its board of directors leading to operational deadlock is a critical situation that can necessitate legal intervention to dissolve 

the company. This scenario typically arises when there is a severe governance crisis that prevents the company from making essential decisions or 

conducting business effectively. 

Insolvency: Situations where the company is insolvent and there are no forthcoming petitions from creditors or others who might have an interest in the 

company’s liquidation. 

Process of Tribunal-Initiated Winding Up 

Observation and Evaluation: The tribunal, through its own observation or through information received via regulatory authorities (like the Registrar of 

Companies), identifies issues within a company that warrant a winding up on its own motion. 

Issue of Show Cause Notice: Typically, the tribunal will issue a show cause notice to the company, asking it to explain why it should not be wound up. 

This provides a fair opportunity for the company to present its case. 

Hearing: If the responses to the show cause notice are unsatisfactory, or if the company fails to respond, the tribunal will conduct a hearing. The hearing 

evaluates all evidence and arguments regarding the company’s situation. 

Order for Winding Up: If the tribunal finds sufficient grounds for winding up, it will issue an order to that effect. This includes the appointment of a 

liquidator to manage the process of winding up. 

Liquidation Process: The liquidator takes over the company’s assets, liquidates them to pay off debts, and if anything remains, distributes it among 

shareholders according to their rights. 

Final Dissolution: Once all affairs are settled, the tribunal issues an order for the final dissolution of the company, thereby officially ending its existence. 

Impact on Winding Up Procedures  

Streamlined Process- Prior to IBC 2016, winding up of companies was a prolonged process managed under the Companies Act, 1956, which often resulted 

in significant delays in the resolution of insolvency cases. The IBC consolidated and streamlined the insolvency and bankruptcy proceedings into a single 

law, speeding up the resolution process significantly4. The timeline for completion of the insolvency process under the IBC is ideally within 180 days, 

extendable by another 90 days. This faster timeline helps in quicker resolution of stress in businesses and aids creditors in recovering their dues more 

promptly.  

Key Features of the Streamlined Process-  

1. Defined Timelines: The IBC specifies clear, stringent timelines for the completion of the insolvency resolution process. The process must be completed 

within 180 days of initiation, with a possible one-time extension of up to 90 days if approved by 75% of the voting share of the creditors. This timeframe 

is a radical shift from the earlier laws, where winding up could take several years. 

2. Establishment of Insolvency Professionals: The process under the IBC is managed by qualified Insolvency Professionals (IPs). These professionals 

take over the management of the company once the insolvency process is initiated. This transfer of control ensures that the company is managed by 

neutral parties who are skilled in insolvency procedures, rather than by the company's own potentially biased management. IPs play a crucial role in 

maintaining the business as a going concern, managing operations, and complying with legal requirements during the process. 

3. Creditor-Driven Process: Under IBC, the control shifts from the management of the debtor company to a committee of creditors (CoC). This committee 

has the power to make decisions regarding the resolution of the company, including its potential liquidation5. The CoC decides whether to restructure the 

debt or to liquidate the company if a resolution is not feasible. This is aimed at ensuring that the interests of the creditors are prioritally addressed, which 

was not necessarily the case under the old regime. 

4. Moratorium Period: Upon the initiation of the insolvency process, the IBC provides for a moratorium period during which all legal actions against the 

company are put on hold. This allows the company and its administrators the breathing space to facilitate a fair and complete resolution process without 

external pressures or disruptions, thus supporting the maximization of the asset value and preventing its erosion. 

5. Fast-Track and Voluntary Liquidation: The IBC also includes provisions for fast-track and voluntary liquidation. Fast-track resolution is available for 

smaller companies, startups, and other companies with simpler operational structures, which allows for an even quicker resolution process. Voluntary 

liquidation can be initiated by the company in case they want to wind up their operations while solvent. 

                                                           
4 Steel Wing Co. In re (1921) 1 Ch. 349; (1920) All E.R. Rep. 392; Pritchett v. English Colonial Syndicate, (1899) 2 Q.B. 428 
5 Company precedents; (1960) 17,h Ed. Part-II Winding-Up, p.41 
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CREDITOR CONTROL 

The IBC shifted control from the debtors to the creditors. Before IBC, the debtor remained in control of the company even as the winding-up process was 

ongoing. Under the IBC, an insolvency professional takes control of the debtor's assets, protecting the assets from further mismanagement. This change 

in control helps in maintaining the company's value during the insolvency proceedings and ensures more efficient handling and disposal of assets. 

Creditor Control Under the Insolvency and Bankruptcy Code, 2016  

1. Shift from Debtor to Creditor Control: Prior to the IBC, the management of a company remained in control during the insolvency process, which 

sometimes led to prolonged or ineffective resolutions. Under the IBC, control shifts from the existing management of the debtor company to a committee 

of creditors (CoC)6. This transition is designed to empower creditors, who have a direct stake in the outcomes of the insolvency proceedings, thus ensuring 

that decisions are made in their best interests. 

2. Formation of the Committee of Creditors: The CoC plays a pivotal role under the IBC. It is constituted primarily from the financial creditors of the 

company, who vote on key decisions including the future of the debtor company. Operational creditors whose claims exceed a specified threshold can 

also be part of the CoC, though their influence is typically less than that of financial creditors. 

3. Decision-Making Power: The CoC has substantial powers under the IBC, including the right to decide whether to restructure the debtor’s debt or 

liquidate its assets. They approve resolutions plans, which must then be ratified by the bankruptcy tribunal. The role of the CoC emphasizes a more 

pragmatic and business-oriented approach to insolvency, aiming at resolution rather than mere recovery of dues. 

4. Voting Rights and Majority Decisions: Decisions within the CoC require a majority vote. Originally, the threshold for decisions was set at 75% of the 

voting share, which was later reduced to 66% to make decision-making more flexible and prevent a small group of creditors from blocking the resolution 

process. This change was aimed at facilitating quicker resolutions in the interests of the majority. 

5. Enhanced Recovery through Timely Intervention: By placing control in the hands of the creditors, the IBC ensures that those who have the highest 

financial stakes are able to intervene early and decisively. This early intervention is crucial for maximizing the recovery rate and preserving the value of 

the insolvent entity’s assets, which might otherwise diminish over time in a protracted insolvency process. 

6. Professional Management Through Insolvency Professionals: Although the CoC has control over decision-making, the process itself is managed by an 

insolvency professional (IP). The IP acts as the interim resolution professional or liquidator, depending on the phase of the insolvency process, managing 

the operations of the debtor during the insolvency process, under the supervision and control of the CoC. This setup ensures that the management of the 

company during the insolvency process is in the hands of a neutral and skilled professional. 

7. Protection of Minority Creditors: The IBC also has provisions to protect minority creditors and operational creditors, ensuring that their interests are 

not completely overshadowed by larger financial creditors. These provisions include minimum payment guarantees to operational creditors and dissenting 

financial creditors. 

Increased Resolution 

IBC has increased the emphasis on resolution over liquidation. The aim is to try and save the company from closure by looking for potential buyers or 

restructuring the company's debts, which can help in preserving jobs and the company's value7. This is a shift from earlier laws which focused primarily 

on liquidation as the primary solution to insolvency.  

1. Resolution-focused Approach: The IBC primarily aims to resolve insolvency through a structured and time-bound process. Unlike previous laws where 

liquidation was often the first course of action once a company became insolvent, the IBC emphasizes restructuring and finding a resolution plan that 

keeps the company operational, which helps in preserving jobs and the value of the company's assets. 

2. Establishment of Insolvency Resolution Process (IRP): The IRP allows for a collective agreement process led by financial creditors. The process must 

be completed within 180 days, with a possible extension of 90 days. This ensures a quick resolution process compared to the protracted winding up 

proceedings under previous legislation, thus reducing the period of uncertainty for employees, creditors, and other stakeholders. 

Role of the Committee of Creditors (CoC) 

3. Control Shift to Creditors: One of the transformative changes introduced by the IBC is the shift in control from the management of the distressed 

company to a Committee of Creditors (CoC). This group primarily consists of financial creditors who assess various resolution plans submitted by 

potential bidders. This change ensures that those with the highest stakes in the company’s financial health make critical decisions about its future. 

4. Democratic Decision-Making Process: The CoC operates on a voting basis, where decisions require a certain majority (typically 66% of financial 

creditors by value). This setup encourages a fairer and more balanced resolution process, as it requires consensus among creditors who often have 

competing interests. 

                                                           
6 Bostles Limited in re ( ! 968)1 Comp LJ 108(Ch.D.) 
7 Re Wilson Lovatt & sons Ltd. (1977) 1 All E.R. 274 
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Enhanced Resolution Mechanisms 

5. Efficient and Professional Management: The process is managed by an appointed Insolvency Professional (IP), who runs the company as an interim 

resolution professional or a resolution professional. The IP has the mandate to maintain the company as a going concern, manage its operations, and invite 

resolution plans from interested parties. This professional management helps in stabilizing the company and preparing it for a successful resolution. 

6. Attraction of Investment: The IBC framework facilitates the infusion of fresh investments into distressed businesses. During the IRP, various interested 

parties can submit resolution plans, which can include proposals for investment, restructuring, or acquisition. This not only helps in finding a feasible 

solution for the distressed company but also brings in new management or financial backing, enhancing the company's viability post-resolution. 

Increased Recovery Rates 

7. Maximization of Asset Value: By expediting the resolution process and reducing the timeline for uncertainty, the IBC helps in preserving the value of 

the debtor’s assets. Quick resolutions prevent the erosion of asset value, which is common in protracted insolvency proceedings, leading to better recovery 

rates for creditors. 

8. Legal Certainty and Predictability: The IBC provides a clear legal framework with predefined timelines and procedures. This predictability attracts 

more bidders and investors, knowing that the resolution process is bound by statutory timelines and regulations, reducing risks associated with lengthy 

and uncertain outcomes. 

Promoting Entrepreneurship  

By allowing for a time-bound resolution process, IBC promotes entrepreneurship as individuals and companies are not stuck in prolonged insolvency 

proceedings. This encourages re-entry of entrepreneurs8 into the business ecosystem, fostering innovation and economic growth.  

Reducing the Fear of Failure 

Encouraging Risk-Taking: The IBC has contributed significantly to reducing the stigma associated with business failure. Previously, the winding up 

process under older regulations like the Companies Act, 1956 and then the 2013 revision, was not only time-consuming but also fraught with legal hassles 

that could deter entrepreneurs from taking risks. By streamlining the insolvency process, the IBC allows entrepreneurs to resolve insolvency swiftly and 

start afresh more quickly. This reduction in the cost of failure encourages innovation and risk-taking among startup founders. 

Faster Resolution and Restart: The time-bound mechanism under the IBC ensures that if an entrepreneurial venture fails, it can be wound up within a 

stipulated period (typically 180 days, extendable by 90 days). This swift resolution allows entrepreneurs to either retrieve some of their invested capital 

or minimize their losses and move on to other projects without prolonged uncertainty. 

Improving Credit Availability 

Boosting Lender Confidence: By providing a clear, enforceable, and predictable insolvency resolution pathway, the IBC enhances lender confidence. 

Financial institutions and creditors are more likely to extend credit if they know there is a robust legal framework in place that can efficiently handle 

insolvency9. This increased availability of credit is vital for startups and innovative ventures which often rely on external financing. 

Prioritizing Creditors' Interests: The IBC prioritizes the claims of operational creditors and secures lenders in the event of insolvency, which encourages 

these stakeholders to support new and growing businesses. By ensuring that their investments and loans are protected under a structured insolvency 

process, creditors may be more willing to finance small businesses and entrepreneurial ventures. 

Creating a More Conducive Business Environment 

Clear Exit Mechanism: The IBC provides a clear and predictable legal pathway for winding up unviable businesses. This clear exit mechanism ensures 

that capital and resources can be reallocated more efficiently from non-viable to viable business ventures, which is essential for a dynamic entrepreneurial 

ecosystem. 

Weeding Out Non-performing Entities: The IBC helps in cleaning up the business landscape by weeding out non-performing entities that tie up valuable 

economic resources. This ensures that more resources are available to efficient companies, including startups and new entrepreneurial ventures. 

Legal Certainty and Reduced Litigation: Entrepreneurs benefit from the reduced ambiguity and legal certainty provided by the IBC. The reduced 

likelihood of prolonged litigation frees up time and resources, allowing entrepreneurs to focus more on innovation and less on navigating legal 

complexities. 

Long-term Impacts on Innovation 

                                                           
8 In the matter ofthe New Era Manufacturing Co. Ltd. (1965) 2 Comp. L.J. 309 
9 Re Cilfoden Benefit Building Society (1868) 3 Ch. App. 462; Re Vadilal Patel Mad. 107; Punjab Pictures Ltd. v. Jhabbar Mai (1949) 19 Comp. Cas. 

172 



International Journal of Research Publication and Reviews, Vol 5, no 4, pp 7892-7901 April 2024                                     7897 

 

 

Promotion of a Turnaround Culture: Rather than stigmatizing failure, the IBC promotes a culture where unsuccessful ventures can be turned around 

through a resolution process or efficiently liquidated to make way for new ideas. This environment fosters continuous innovation, as entrepreneurs are 

not unduly penalized for unsuccessful ventures10. 

Global Practices and Standards: By aligning with global practices in insolvency resolution, the IBC helps Indian businesses, including startups, to be 

perceived more favourably in international markets. This can be particularly beneficial for startups looking to attract foreign investments or expand 

globally. 

Financial Creditor Priority 

IBC also redefined the priority of claims. Under the new code, financial creditors (those who have lent financial loans) are given priority over operational 

creditors (suppliers, employees, etc.) in the distribution of assets. This has ensured that asset distribution is more structured and predictable, which is 

crucial for banks and financial institutions.  

Shift in Creditor Hierarchy 

1. Prioritization of Financial Creditors: Under the pre-IBC regime, the prioritization of claims in the event of winding up was less clear, often leading to 

protracted litigation. The IBC clarifies the hierarchy of claims, placing secured financial creditors at a higher priority over unsecured creditors, operational 

creditors, and equity holders. This prioritization is crucial as it significantly influences the recovery rates for financial creditors during the liquidation 

process. 

2. Committee of Creditors (CoC): One of the pivotal introductions by the IBC is the Committee of Creditors, which primarily comprises financial 

creditors. The CoC has substantial powers, including the decision to liquidate the company or explore resolution plans. This body essentially decides the 

fate of the debtor, prioritizing financial stability and the feasibility of continuing business operations over immediate liquidation, whenever possible. 

3. Role in Resolution Process: Before liquidation is considered, the IBC mandates an attempt to resolve the insolvency through a resolution plan. Financial 

creditors, through the CoC, play a vital role in evaluating, approving, or rejecting resolution plans submitted by prospective resolution applicants. This 

ensures that financial creditors can influence the process to maximize their recoveries before the company is liquidated. 

Enhanced Legal Certainty and Timeliness 

4. Binding Nature of the IBC Timelines: The IBC imposes strict timelines for the completion of the insolvency resolution process (typically 180 days, 

extendable by another 90 days). This is in stark contrast to the earlier laws, which did not have strict timelines, often resulting in the value of the debtor's 

assets deteriorating over time. The timely resolution under the IBC helps preserve the value of the assets, benefiting the secured financial creditors 

significantly. 

5. Waterfall Mechanism in Liquidation: Under Section 53 of the IBC, a specific waterfall mechanism outlines the order of distribution of assets from the 

liquidation estate. Secured financial creditors stand above unsecured creditors and equity shareholders in this hierarchy. This provision not only secures 

better positions for financial creditors in asset distribution but also gives them the impetus to opt for liquidation if the resolution plans do not adequately 

protect their interests. 

Impact on Recovery and Market Behaviour 

6. Improved Recovery Rates: The prioritization and active involvement of financial creditors have generally led to higher recovery rates compared to the 

previous regime. Studies and data post-IBC implementation suggest that the average recovery for financial creditors has improved, which also impacts 

the credit market positively, as lenders have more confidence in the recovery mechanisms. 

7. Influence on Lending Practices: With better recovery prospects under the IBC, financial institutions might be more inclined to lend, particularly to 

businesses that were previously considered risky. This could lead to more robust credit markets, although it also requires financial creditors to be more 

diligent in their credit assessments. 

8. Criticism and Challenges: Despite these benefits, there have been criticisms, particularly from operational creditors who often find themselves sidelined 

in the hierarchy. The prioritization of financial creditors has led to concerns about the fairness of the IBC, particularly in cases where operational creditors 

are small vendors or suppliers who may face significant financial distress if their dues are not prioritized. 

Professional Management: The process under IBC is managed by Insolvency Professionals (IPs) who take control of the management of the company. 

This ensures that an experienced and unbiased professional manages the affairs of the company, as opposed to being managed by the existing board of 

directors, which might be biased or ineffective.  

Transition to Professional Management 

1. Appointment of Insolvency Professionals (IPs): Under the IBC, Insolvency Professionals (IPs) are appointed to manage the affairs, business, and assets 

of the company undergoing insolvency. This is a shift from the previous approach under the Companies Act, where the management remained with the 

                                                           
10 American Jurisprudence, Corporations, By the Editorial Staff of Publishers, (1938) P. 1202 
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existing board of directors until the winding up was ordered. IPs are tasked with a fiduciary duty to manage the entity and maximize value for all 

stakeholders. 

2. Role of Insolvency Professional Entities (IPEs): Alongside individual IPs, the IBC also allows for Insolvency Professional Entities (IPEs) which 

provide support and resources to IPs in the execution of their duties. This structured approach facilitates more professional and efficient management of 

the insolvency process. 

Enhancing Accountability and Efficiency 

3. Custodians of the Company: Upon the initiation of the insolvency process, the control and custody of the company’s assets are transferred from the 

management and directors to the appointed IP. This transition is crucial for preventing further mismanagement or fraud and ensures that the interests of 

creditors are safeguarded. 

4. Standardized Process and Reporting: IPs are required to follow standardized procedures for conducting the business of the insolvent company and for 

reporting progress to the Committee of Creditors (CoC) and the adjudicating authority. This standardization enhances transparency and efficiency in 

managing the winding up process. 

Challenges and Impact on Decision Making 

5. Decision-Making Powers: While IPs have extensive powers to manage the affairs of the debtor, their primary role during the winding up process is to 

liquidate assets in a manner that maximizes returns to creditors. They must balance quick asset liquidation with obtaining the best possible value for these 

assets, a task that can often be challenging given market conditions and the state of the debtor’s assets. 

6. Conflict Resolution: IPs also play a crucial role in resolving conflicts among creditors, which can be particularly challenging given their differing 

priorities and claims. Their expertise and neutral position help in mediating these disputes effectively, ensuring that the process moves forward smoothly. 

7. Professional Skill Sets: The role of IPs under the IBC requires a blend of legal, financial, and managerial skills to navigate the complexities of 

insolvency processes effectively. This multidisciplinary approach is fundamental to the professional management of insolvency under the IBC, differing 

significantly from previous regimes where such a skill set was not explicitly required. 

Overall Impact 

The introduction of professional management through IPs under the IBC significantly impacts how companies are wound up in India. By bringing in 

professionals to manage the process, the IBC ensures that the winding up is handled in a more efficient, transparent, and fair manner. This 

professionalization of the insolvency process under the IBC not only speeds up the resolution process but also improves recovery rates through better 

management of the debtor's assets. 

Thus, the impact of the IBC on the professional management of winding up processes is profound, creating a more structured, accountable, and efficient 

framework that is conducive to the economic landscape by facilitating quicker resolutions of insolvency cases. This change is pivotal for boosting investor 

confidence and improving the ease of doing business in India. 

Enhanced Legal Clarity: The IBC has brought legal clarity and certainty in the procedures and timelines. The Code clearly defines the processes and the 

roles of all stakeholders involved, which was ambiguous in the previous laws. 

Centralized Legal Framework 

Prior to the IBC, the legal framework for insolvency and bankruptcy was dispersed across several statutes, including the Companies Act, 1956/2013, the 

Sick Industrial Companies Act, and the Recovery of Debt Due to Banks and Financial Institutions Act. This dispersion led to conflicting decisions and 

procedural overlaps, causing uncertainty and delays in the resolution of insolvency cases. The IBC consolidates all these legal proceedings into a single, 

unified code, which has significantly reduced complexity and increased predictability in the legal process. 

Defining Clear Roles and Responsibilities 

The IBC clearly outlines the roles and responsibilities of all parties involved in the insolvency and winding up process. It establishes a framework for the 

operation of insolvency professionals (IPs), insolvency professional agencies (IPAs), and the Insolvency and Bankruptcy Board of India (IBBI). By doing 

so, the IBC provides a structured procedure for handling insolvency, which ensures that every participant knows their roles, duties, and limitations, 

reducing legal ambiguities. 

Standardized Timelines 

One of the key features of the IBC is its emphasis on time-bound processes. The Code mandates the completion of the insolvency resolution process 

within a period of 180 days, extendable by a further 90 days in special circumstances. This strict adherence to timelines not only brings efficiency but 

also legal certainty to the resolution process, which was often subject to indefinite delays under the previous legal regime. 

Hierarchical Procedure Clarity 
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The IBC clarifies the hierarchy of claim settlement during the liquidation process, which was a subject of extensive legal battles under the earlier system. 

The code prioritizes the claims of secured creditors over unsecured creditors and operational creditors, which has simplified legal disputes over creditor 

hierarchy and claim entitlements, providing clearer guidelines on how various claims should be treated in the winding up process. 

Adjudicating Mechanism 

The IBC designates the National Company Law Tribunal (NCLT) and the National Company Law Appellate Tribunal (NCLAT) as the adjudicating and 

appellate authorities, respectively, for corporate insolvency and liquidation cases. This centralization of adjudication under specific tribunals ensures a 

more specialized and consistent handling of insolvency cases, contributing to legal clarity and faster resolution of cases. 

Provisions for Appeal and Review 

The IBC also clearly outlines the mechanisms for appeal and review, offering predictability and procedural fairness to aggrieved parties. This is a 

significant improvement over the previous system, where the avenues for appeal and the conditions under which they could be pursued were often 

ambiguous and inconsistently applied. 

 Improved Recovery Rates: 

The framework introduced by the IBC has resulted in better recovery rates compared to the previous regime. The faster process and professional 

management have contributed to minimizing value erosion.  

1. Faster Resolution Process: One of the primary goals of the IBC is to ensure a swift and timely resolution of insolvency cases. The Code stipulates a 

strict timeline of 180 days, extendable by another 90 days, to complete the insolvency resolution process. This time-bound approach minimizes the period 

assets are non-productive, thereby preventing the erosion of asset value and enhancing the recovery rates for creditors. The promptness of the process 

ensures that assets are liquidated or restructured before their value can diminish due to prolonged legal or financial uncertainties. 

2. Maximization of Asset Value: Under the IBC, the process is managed by a resolution professional who takes over the management of the company. 

This neutral party ensures that the company's assets are managed in a way that maximizes their value. The resolution professional has the mandate to run 

the company as a going concern, maintain its operations, and keep generating revenue during the resolution process, which helps in maintaining or even 

enhancing the asset value. 

3. Creditor-Driven Decision Making: The IBC shifts control from the company's management (debtor-in-control) to its creditors, who form a committee 

to decide the best course of action, be it restructuring or liquidation. This creditor-driven model prioritizes the interests of the creditors in the decision-

making process, allowing them to choose options that maximize their recoveries. Creditors are now more involved in the process, leading to decisions 

that are aligned with recovering their dues effectively. 

4. Professional Management of Insolvency: The involvement of qualified insolvency professionals (IPs) ensures that the insolvency process is handled 

efficiently. IPs are trained and certified to manage such situations, reducing mismanagement or fraudulent activities that could deplete the company’s 

assets. Their expertise in handling distressed assets helps in better valuation and disposal of assets, thus improving recovery rates. 

5. Legal Framework and Adjudication: The IBC has established a robust legal framework that includes the National Company Law Tribunal (NCLT) and 

the National Company Law Appellate Tribunal (NCLAT)11 as the adjudicating authorities. This specialized legal framework ensures that disputes and 

issues are resolved swiftly, avoiding prolonged litigation which often impacts the recovery negatively as legal costs consume a significant portion of the 

recoverable value. 

6. Priority to Secured Creditors: The IBC clarifies the order of priority in which payments are to be made during the liquidation process. Secured creditors, 

who have collateral against their loans, are given higher priority, which has significantly improved the recovery rates for this group. This clarity and 

prioritization help in mitigating the risk for secured creditors and encourage lending, knowing the recoveries in case of defaults are legally protected. 

7. Transparent and Fair Process: The entire process under IBC is transparent and follows a stringent procedure that all parties must adhere to. This 

transparency builds confidence among investors and creditors about the fairness and effectiveness of the legal process governing insolvency and 

liquidation. 

Challenges and Legal Adjustments 

Despite its advantages, the IBC has faced challenges such as judicial delays, high volume of cases, and evolving jurisprudence, which have sometimes 

slowed down the process12. Furthermore, it has necessitated adjustments in legal practices and the roles of various judicial and regulatory bodies involved 

in the winding-up process.  

Challenges Introduced by the IBC 

                                                           
11 Sections 549(1) and. 602(1) and (2) ofCompanies Act, 1985.; Re Stephen Walters & Sons Ltd. (1926) WN 236 p. 872 
12 Menier v. Hooper’s Telegraph Works Ltd. (1874) 9 Ch. App. 350; Re Langham Skating Rink Co. (1877) 5 Ch.D. 669 at 685-6; per James L.J.; 

British Water Gas Syndicate Ltd. v. Notts and Darby Water Gas Co. Ltd. (1889) W.N. 204 
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1. Overlapping Jurisdictions: One of the major challenges post-IBC is the overlap between the jurisdiction of the National Company Law Tribunal 

(NCLT) and traditional civil courts. While the IBC centralizes the insolvency proceedings to the NCLT, issues not covered explicitly by the IBC may 

still end up in civil courts, leading to potential conflicts and confusion. 

2. Inexperienced Stakeholders: The introduction of the IBC required the creation of a new class of professionals—Insolvency Professionals (IPs). 

However, due to the novelty of the system and the sudden demand for such professionals, there was initially a gap in experienced professionals who 

could efficiently manage the process. 

3. High Volume of Cases: The IBC's efficiency and creditor-friendly approach led to a large number of cases being filed, which overwhelmed the NCLT 

and related infrastructure. This has sometimes delayed the resolution process, ironically contrary to the IBC’s objective of time-bound resolutions. 

4. Financial Stress on Small Enterprises: Smaller businesses and operational creditors sometimes find it hard to sustain the lengthy litigation process, 

especially if the debtor company opts for multiple extensions within the IBC’s framework13. These entities might lack the resources to engage in prolonged 

legal battles. 

Legal Adjustments under the IBC 

1. Clear Distinction in Liquidation and Winding Up: The IBC has clearly differentiated between liquidation and winding up. Liquidation under the IBC 

is initiated only when a resolution plan fails or is not feasible, and it is handled by licensed IPs. This is distinct from winding up under the Companies 

Act, which may still be initiated for reasons other than insolvency, such as inability to operate or fulfill its objectives. 

2. Creditor in Control: A significant legal adjustment is the shift from debtor in possession to creditor in control. The Code establishes a Committee of 

Creditors (CoC) which takes major decisions, including the choice to liquidate the company. This gives creditors a direct role in the insolvency resolution 

process, aligning their interests more closely with the outcome. 

3. Priority of Claims: IBC has rearranged the priority of claims, with a clear hierarchy established for the distribution of assets from the liquidation 

process. For example, insolvency resolution costs and workers' dues are given higher priority over secured creditors, which is a shift from previous laws 

where secured creditors ranked at the top. 

4. Moratorium Period: The IBC introduces a moratorium period once the insolvency process starts, during which all legal actions against the company 

are halted. This allows for a grace period to attempt a resolution without external pressures of enforcement from creditors, which was not explicitly 

provided for in previous laws. 

5. Fast-Track Procedures: For smaller companies, start-ups, and other smaller entities, the IBC introduces fast-track procedures that aim to resolve 

insolvency processes within 90 days with possible extensions. This was designed to prevent small entities from getting stuck in prolonged insolvency 

proceedings14.  

Conclusion: 

In summary, the process of court-mandated dissolution involves a complex web of legal, financial, and ethical considerations. Although this is an 

important mechanism for addressing corporate issues and protecting stakeholder interests, it is not without its challenges. Problems related to procedural 

delays, subjective interpretation, and fair distribution of wealth highlight the need for reform and modernization. Going forward, stakeholders must work 

together to find and implement solutions that improve efficiency, transparency, and accountability within the process. Leveraging advances in technology 

and simplifying procedural complexity are important steps toward strengthening the integrity of mandatory resolution. Through dialogue and embracing 

innovation, we can ensure that this aspect of corporate governance evolves to meet the needs of an ever-changing business environment while upholding 

principles of justice and fairness. 
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